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I. INC O M P ETENC E D EFINITIO N A ND EFFEC T

C ompetenc y proc eed ings are governed both by ru les and s tatu tes . In the event

of a c onflic tbetween a ru le and a s tatu te, the c ou rtattempts to harmonize the two;

however, the C ou rt of A ppeals has fou nd that the ru les and s tatu tes governing

c ompetenc y d eterminations d o notc onflic t. The C ou rtals o interprets provis ions of a

s tatu te c ons is tently with otherrelated provis ions . State v. Bunton , 230 A riz. 51 , 53, ¶ 6

(A pp. 2 0 12).

C riminalRu le 11 . 1 provid es :

A pers on s hallnotbe tried , c onvic ted , s entenc ed orpu nis hed fora pu blic
offens e, exc eptforproc eed ings pu rs u antto A . R. S . § 36-37 0 7 (D )1 , while,
as a res u ltofa mentalillnes s , d efec t, ord is ability, the pers on is u nable to
u nd ers tand the proc eed ings agains thim orherorto as s is tin his orher
own d efens e. M entalillnes s , d efec tor d is ability means a ps yc hiatric or
neu rologic al d is ord er that is evid enc ed by behavioral or emotional
s ymptoms , inc lu d ing c ongenitalmentalc ond itions , c ond itions res u lting
from inju ry ord is eas e and d evelopmentald is abilities as d efined in A . R. S .
§ 36-551 2 . The pres enc e of a mentalillnes s , d efec tord is ability alone is
notgrou nd s forfind inga d efend antinc ompetentto s tand trial.

Und erA . R. S . § 13-450 1(2):

“Inc ompetentto s tand trial”means thatas a res u ltof a mentalillnes s ,
d efec tor d is ability a d efend antis u nable to u nd ers tand the natu re and
objec tof the proc eed ing or to as s is tin the d efend ant's d efens e. In the
c as e of a pers on u nd er eighteen years of age when the is s u e of

1 S exu ally violentpers on s tatu s and c ommitment.
2 A . R. S . § 36-551(1 8 ): “D evelopmentald is ability”means … a s evere, c hronic d is ability that:
(a)Is attribu table to c ognitive d is ability, c erebralpals y, epileps y orau tis m .
(b)Is manifes ted before age eighteen.
(c )Is likely to c ontinu e ind efinitely.
(d )Res u lts in s u bs tantialfu nc tionallimitations in three ormore of the following areas of major
life ac tivity: (i)S elf-c are; (ii)Rec eptive and expres s ive langu age; (iii)L earning; (iv)M obility; (v)
S elf-d irec tion; (vi) C apac ity for ind epend entliving; (vii) Ec onomic s elf-s u ffic ienc y; (e) Reflec ts
the need for a c ombination and s eq u enc e of ind ivid u ally planned or c oord inated s pec ial,
interd is c iplinary or generic c are, treatmentor other s ervic es thatare of lifelong or extend ed
d u ration.
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c ompetenc y is rais ed , inc ompetentto s tand trialals o means a pers on who
d oes nothave s u ffic ientpres entability to c ons u ltwith the pers on's lawyer
with a reas onable d egree ofrationalu nd ers tand ing orwho d oes nothave
a rational and fac tu al u nd ers tand ing of the proc eed ings agains t the
pers on. The pres enc e of a mentalillnes s , d efec tord is ability alone is not
grou nd s forfind inga d efend antinc ompetentto s tand trial.

Und erA . R. S . 13-450 2(A ), “A pers on s hallnotbe tried , c onvic ted , s entenc ed or

pu nis hed foran offens e ifthe c ou rtd etermines thatthe pers on is inc ompetentto s tand

trial. ”H owever, the c as e may s tillproc eed on otheris s u es :

The pros ec u tor or d efens e attorney may file any pretrialmotion atany
time while the d efend antis inc ompetentto s tand trial. The c ou rts hallhear
and d ec id e any is s u e pres ented by the motion ifthe d efend ant’ s pres enc e
is notes s entialfora fairhearingas d etermined by the c ou rt.

A . R. S . § 13-450 2(B ).

The United S tates S u preme C ou rt es tablis hed the fed eral s tand ard for

c ompetenc e to s tand trialin Dusky v. United States, 362 U. S . 40 2 (1960 ). The tes tis

whether the d efend ant“has s u ffic ientpres entability to c ons u ltwith his lawyer with a

reas onable d egree ofrationalu nd ers tand ing –and whetherhe has a rationalas wellas

fac tu alu nd ers tand ing of the proc eed ings agains thim . ”State v. Mendoza-Tapia , 2 29

A riz. 2 24, 231 , ¶ 2 2 (A pp. 2 0 1 2), quoting Dusky, at40 2 . The c ommon law prohibition

agains ttrying the mentally inc ompetentis a byprod u c tof the ban agains ttrials in

abs entia, as “the mentally inc ompetentd efend ant, thou gh phys ic ally in the c ou rtroom , is

in reality afford ed no opportu nity to d efend hims elf. ”Drope v. Missouri, 42 0 U. S . 162 ,

1 7 1-1 7 2 (197 5). D u e proc es s thu s req u ires that “the s tate obs erve proc ed u res

ad eq u ate to protec ta d efend ant’ s rightnotto be tried orc onvic tion while inc ompetent. ”

State v. Mendoza-Tapia , 2 29 A riz. 2 24, 231 , ¶ 2 2 (A pp. 2 0 1 2), quoting Drope , supra , at
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1 7 2 . A trialju d ge is u nd era c ontinu ing d u ty to inqu ire into a d efend ant's c ompetenc y.

Mendoza-Tapia , 2 29 A riz. at231 , ¶ 2 2 .

The s ole pu rpos e ofRu le 11 proc eed ings is to d etermine whetherthe d efend ant

has s u ffic ientmentalability forthe ad vers arials ys tem to operate properly. Fu nd amental

fairnes s req u ires thata d efend ant“be armed with s ome minimalawarenes s of reality

before the power of the s tate is exerted agains thim . ”Bishop v. Superior Court , 150

A riz. 40 4, 40 7 (198 6). B u t even c ompetent d efend ants may make objec tively

u nreas onable c hoic es . " C ompetentc hoic es are notto be eq u ated with wis e c hoic es ;

c ompetentd efend ants are allowed to make c hoic es thatmay notobjec tively s erve their

bes tinteres ts . " State v. Kayer, 1 94 A riz. 423, 434, ¶ 38 (1999)cert. denied 12 0 S . C t.

1 259, 146 L . E d . 2 d 1 15 (20 0 0 ). The tes tford etermining c ompetenc y is notwhetherthe

d efend antac ted in his orherown bes tinteres ts , bu twhetherhe ors he pos s es s ed the

ability to make a reas oned c hoic e and to u nd ers tand the c ons eq u enc es ofthatd ec is ion.

State v. Brewer, 1 7 0 A riz. 48 6, 495 (1992).

C ompetenc y is an extremely narrow is s u e foc u s ed on the tes tartic u lated by Ru le

11 . 1 , A riz. R. C rim . P . State v. Lewis, 236 A riz. 336, 340 , ¶ 9 (A pp. 2 0 14), review denied

(S ept. 1 , 2 0 15). Ru le 11 . 1 provid es that a pers on may not be tried , c onvic ted ,

s entenc ed orpu nis hed “while, as a res u ltof a mentalillnes s , d efec t, ord is ability, the

pers on is u nable to u nd ers tand the proc eed ings agains thim orherorto as s is tin his or

herown d efens e, ”and d efines “mentalillnes s , d efec tord is ability”as “a ps yc hiatric or

neu rologic ald is ord er thatis evid enc ed by behavioralor emotionals ymptoms . ”B u tit

als o provid es thatthe mere pres enc e of a mentalillnes s , d efec t, or d is ability “is not

grou nd s for find ing a d efend ant inc ompetent to s tand trial. ”Rather, the tes t for
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c ompetenc e is whether thatmentalillnes s or d efec trend ers a c riminald efend ant

“u nable to u nd ers tand the proc eed ings agains thim orherorto as s is tin his orherown

d efens e. ”State v. Moody, 2 0 8 A riz. 424, 444, ¶ 56 (20 0 4).

Thu s , mentalillnes s alone d oes notprec lu d e a find ing of c ompetenc y to s tand

trial. Rider v. Garcia ex rel. County of Maricopa , 233 A riz. 314, 31 7 , ¶ 1 2 (A pp. 2 0 13);

see also State v. Rose , 231 A riz. 50 0 , 50 7 , ¶ 2 8 (20 13)(where expertc ons id ered

d efend ant“ps yc hotic ”bu t“never feltthatd efend antwas inc ompetent, ”and that“his

s ymptoms have notprevented him from fu lly as s is ting c ou ns elor u nd ers tand ing his

legalproc eed ings , ”and d efend antneverd is pu ted c ompetenc y, no c ompetenc y hearing

was requ ired before gu ilty plea). Fu rther, a d efend antfou nd to have an intellec tu al

d is ability is “nots hield ed from trial”au tomatic ally. State v. Lewis, 236 A riz. 336, 340 , ¶ 9

(A pp. 2 0 14), review denied (S ept. 1 , 2 0 15), quoting State v. Grell, 212 A riz. 516, ¶ 38

(20 0 6).

A . Ju veniles P rosec u ted as A d u lts

There is a s eparate s tatu tory s c heme governing c ompetenc y in the c ontextof

ju venile c ou rt. See A . R. S . § § 8 -291-291 . 1 1 ; A Z B rief-Revis ed Ju venile C ompetenc e and

Ins anity. Und erA . R. S . § 8 -291(2):

“Inc ompetent”means a ju venile who d oes nothave s u ffic ientpres ent
ability to c ons u ltwith his lawyer with a reas onable d egree of rational
u nd ers tand ing orwho d oes nothave a rationaland fac tu alu nd ers tand ing
of the proc eed ings agains tthe ju venile. A ge alone d oes notrend er a
pers on inc ompetent.

A lthou gh C riminalRu le 11 . 1 d oes notc ontain this verbiage, the s ec ond s entenc e of

A . R. S . § 13-450 1(A )(“In the c as e of a pers on u nd ereighteen years … inc ompetentto

s tand trialals o means a pers on who d oes nothave s u ffic ientpres entability to c ons u lt
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with the pers on's lawyer with a reas onable d egree of rationalu nd ers tand ing or who

d oes nothave a rationaland fac tu alu nd ers tand ing of the proc eed ings agains tthe

pers on”)may apply in the c ontextofa ju venile pros ec u ted as an ad u ltu nd erA . R. S . § §

13-50 1 (i.e. , d irec tfile c as es ). Thos e initially c harged in ju venile c ou rtbu ttrans ferred for

ad u ltpros ec u tion by the ju venile c ou rtare s u bjec tto Ju venile Ru le 34(E)(3), whic h

provid es : “The c ou rts hallnottrans fer a ju venile for c riminalpros ec u tion who is not

c ompetent. ”O nc e the ju venile is trans ferred , only the c riminalru les apply.

B . C om petenc e to W aive C ou nsel

B oth the fed eraland s tate c ons titu tions gu arantee the rightto waive c ou ns eland

repres entones elf. U. S . C ons t. amend . VIand XIV ; Faretta v. California, 422 U. S . 8 0 6,

8 36, (197 5); A riz. C ons t. art. 2 , S ec tion 24; State v. Cornell, 1 7 9 A riz. 314, 324 (1994).

H owever, a waiver of c ou ns elmu s tbe mad e volu ntarily, knowingly, and intelligently.

Edwards v. Arizona, 451 U. S . 47 7 , 48 2 (198 1); State v. Cornell, 1 7 9 A riz. 314, 322

(1994). The A rizona Ru les ofC riminalP roc ed u re provid e mec hanis ms foras s erting and

waiving the c orollary rights . Reflec ting its c ons titu tional u nd erpinnings , Ru le 6

pres c ribes : “[a] d efend antmay waive his orherrights to c ou ns el. . . in writing, afterthe

c ou rthas as c ertained thathe ors he knowingly, intelligently and volu ntarily d es ires to

forego them . ”State v. McLemore , 230 A riz. 57 1 , 57 5 ¶ 14 (A pp. 2 0 12), q u oting Ru le

6. 1(c ), A riz. R. C rim . P . A n erroneou s failu re to ac c ord a d efend anthis properly

as s erted rightto repres enthims elfwhen he is c ompetentto waive c ou ns elin a c riminal

c as e is s tru c tu ralerror requ iring revers alwithou ta s howing of preju d ic e. McLemore ,

230 A riz. at57 5-57 6, ¶ 15.
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A lthou gh the fed eraland s tate c ons titu tions gu arantee a d efend antthe rightto

waive c ou ns eland to repres enthims elf, a mentally inc ompetentd efend antc annot

valid ly waive the rightto c ou ns el. State v. Gunches, 2 25 A riz. 2 2 , 24, ¶ 9 (20 10 ), citing

State v. Djerf, 191 A riz. 58 3, 591 ¶ 2 1 (1998 ). Und erthe D u e P roc es s C lau s e of the

Fou rteenth A mend ment, the c ompetenc y s tand ard forwaiving the rightto c ou ns elis the

s ame as the c ompetenc y s tand ard for s tand ing trial. Gunches, 2 25 A riz. at24, ¶ 9,

citing Godinez v. Moran, 50 9 U. S . 38 9, 399 (1993). A d efend antis c ompetentto s tand

trialif he has s u ffic ientpres entability to c ons u ltwith his lawyer with a reas onable

d egree of rationalu nd ers tand ing and a rationalas wellas fac tu alu nd ers tand ing of the

proc eed ings agains thim . Gunches, 2 25 A riz. at24, ¶ 9, citing Dusky v. United States,

362 U. S . 40 2 , 40 2 (1960 ).

Indiana v. Edwards, 554 U. S . 164 (20 0 8 ), rec ognized thats ome “gray-area”

d efend ants may be c ompetentto s tand trialbu tu nable to c arry ou tthe bas ic tas ks

need ed to pres enttheirown d efens es withou tthe help ofc ou ns el. Edwards allows , bu t

d oes notrequ ire, s tates to apply a heightened s tand ard and ins is tu pon repres entation

by c ou ns elforc ertain “gray-area”d efend ants . B u titd oes notgive s u c h a d efend anta

c ons titu tionalrightto have his req u es tfors elf-repres entation d enied . State v. Gunches,

2 25 A riz. 2 2 , 24-25, ¶ ¶ 1 0 -11 (20 1 0 )(hold ing even if A rizona c ou rts wou ld apply a

heightened s tand ard ofc ompetenc y to waive c ou ns el, no erroru nd erfac ts ofc as e. ).

A c ompetenc y hearing is requ ired only if u nd er the fac ts and c irc u ms tanc es

known to the trialju d ge, there was ors hou ld have been a good faith d ou btabou tthe

d efend ant's ability to partic ipate intelligently in the proc eed ings . The c ritic alinqu iry is

whether the d efend anthas s u ffic ientpres entability to c ons u ltwith his lawyer with a
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reas onable d egree ofrationalu nd ers tand ing –and whetherhe has a rationalas wellas

fac tu alu nd ers tand ingofthe proc eed ings agains thim . State v. Delahanty, 2 26 A riz. 50 2 ,

50 4-50 5, ¶ 8 (20 11), citing Dusky v. United States, 362 U. S . 40 2 (1960 ). The tes tfor

whethera c ompetenc y hearing is mand ated is notwhethera d efend antwas ins ane at

s ome time in the pas toreven whetherhe was free ofallmentalillnes s atthe time ofthe

waiver, bu tratherwhetherthere was a bas is forthe trialju d ge to d ou btthe d efend ant's

ability to u nd ers tand the natu re and c ons eq u enc es of the waiver, or to partic ipate

intelligently in the proc eed ings and to make a reas oned c hoic e among the alternatives

pres ented . State v. Cornell, 1 7 9 A riz. 314, 322-323 (1994). O nc e a c ou rt has

d etermined thatthe d efend antmad e a c ompetentwaiverof c ou ns el, itis notwithin the

c ou rt’ s provinc e to forc e c ou ns elon the d efend ant. Id. at323.

S elf-repres entation is notprec lu d ed by an ins anity d efens e, nor d oes s u c h a

d efens e req u ire thata c ompetenc y hearing be c ond u c ted before the d efend antis

allowed to repres enthims elf:

A lthou gh itmay notbe wis e to c ombine an ins anity d efens e with s elf-
repres entation, D efend ant's argu mentc onfu s es the wis d om of his waiver
with its c ons titu tionalpropriety. Itamou nts to a c omplaintthat, even if
D efend antknew whathe was d oing, and thu s had the rightto waive
c ou ns el, the c ou rt s hou ld have s topped him from making an u nwis e
c hoic e.

State v. Cornell, 1 7 9 A riz. 314, 324 (1994). See also State v. Mott, 162 A riz. 452 , 459-

460 (A pp. 198 9)(d efend ant’ s obs tinac y, d is res pec t and bizarre behavior, inc lu d ing

s inging Elvis gos pels ong to ju ry, d id notrequ ire trialc ou rtto c ond u c tc ontinu ou s

hearings on his c ompetenc e to waive c ou ns el).

Finally, in a c apitalc as e Ru le 11 . 2(a) requ ires the c ou rtto ord er thatthe
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d efend ant u nd ergo mental health examinations . See C apital C as es , infra, p. 14.

H owever, the s tand ard forc ompetenc y fors elf-repres entation is no higherin a c apital

c as e. See State v. Gunches, 2 25 A riz. 2 2 , 25, ¶ 1 1 1 2 (20 1 0 )(d efend antc ompetentto

waive rightto c ou ns eland repres enthims elfin c apitalmu rd erpros ec u tion, where three

d oc tors fou nd him c ompetentto s tand trialand anotherfou nd him c ompetentto waive

c ou ns el); State v. Djerf , 1 91 A riz. 58 3, 591-592 , ¶ ¶ 23-2 8 (1998 )(evid enc e es tablis hed

c apitalmu rd erd efend ant's c ompetenc y and failed to d is c los e reas onable grou nd s that

wou ld ju s tify a c ompetenc y hearing, where preliminary ps yc hiatric reports tated he was

c ompetentto s tand trial, repres enthims elf, and entera plea agreement, and c onc lu d ed

he had rationaland fac tu alu nd ers tand ingofc harges and proc eed ings agains thim).

C . C om petenc e to P lead Gu ilty

A lthou gh the United S u preme C ou rtexpres s ly has rejec ted , as a c ons titu tional

requ irement, thattwo d ifferentc ompetenc y s tand ard s apply to d efend ants fac ing trial

and thos e waiving theirrights to trial, “[s ]tates are free to ad optc ompetenc y s tand ard s

thatare more elaborate than the Dusky formu lation. ”Godinez v. Moran, 50 9 U. S . 38 9,

396–97 , 40 2 (1993). A rizona has a heightened s tand ard forc ompetenc y to plead gu ilty.

In State v. Rose , 231 A riz. 50 0 , 50 7 , ¶ 26 (20 13), the A rizona S u preme C ou rt

reaffirmed , “‘ we willnotu phold a gu ilty plea, where c ompetenc y has been a valid is s u e,

abs enta proper find ing of c ompetenc y, ’ ”quoting State v. Bishop, 139 A riz. 567 , 57 1

(198 4). The C ou rtid entified as the s tand ard forplead ing gu ilty the following pas s age

from State v. Brewer, 1 7 0 A riz. 48 6, 495 (1992): “A c riminald efend antis notc ompetent

to plead gu ilty where mentalillnes s has s u bs tantially impaired his ability to make a

reas oned c hoic e among the alternatives pres ented to him and u nd ers tand the natu re of
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the c ons eq u enc es ofhis plea. ”Rose , 231 A riz. at50 7 , ¶ 26. The C ou rtrec ognized that

when the rec ord rais es “‘ s u ffic ientd ou btof d efend ant's c ompetenc y to entera plea of

gu ilty, ’ ”remand is req u ired to d etermine whether he mad e “‘ a rationaland reas oned

d ec is ion in entering the plea. ’ ”Rose , 231 A riz. at50 7 , ¶ 26, quoting State v. Wagner,

114 A riz. 459, 462–63 (197 7 ). B u titemphas ized that“a c ompetenc y evalu ation and

hearing are notrequ ired in allc as es in whic h the d efend antplead s gu ilty. ”Rose , 231

A riz. at50 7 , ¶ 26.

There, the C ou rt c onc lu d ed Ros e was not entitled to a d etermination of

c ompetenc y to plead gu ilty for the following reas ons : d u ring prior u nrelated mental

health examinations no experthad s u gges ted he was inc ompetentto eithers tand trial

orplead gu ilty; one expertopined thathis s ymptoms had notprevented him from fu lly

as s is ting c ou ns eloru nd ers tand ing his legalproc eed ings ; and neitherc ou ns elnorthe

c ou rthad pu rs u ed any fu rthertes ting orevalu ations c onc erning his c ompetenc y. Thu s ,

“preliminary mentalhealth reports and otherevid enc e provid e[d ] no reas onable grou nd s

to ju s tify a c ompetenc y hearing. ”Rose , 231 A riz. at50 7 , ¶ ¶ 2 7 –2 8 .

II. REQ UES T FO R C O M P ETENC Y EXA M INA TIO N

Requ es ts forc ompetenc y examinations are governed by A . R. S . § 13-450 3 and

Ru le 11 . 2 , A riz. R. C rim . P .

A ny time after the pros ec u tor c harges a c rime by c omplaint, information or

ind ic tment, any party or the c ou rton its own motion may requ es tin writing thatthe

d efend antbe examined to d etermine the d efend ant's c ompetenc y to s tand trial, to enter

a plea orto as s is tthe d efend ant's attorney. The motion mu s ts tate the fac ts on whic h

the mentalexamination is s ou ght. A . R. S . § 13-450 3(A ). Ru le 11 . 2(a) has the s ame
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provis ions , bu tals o inc lu d es an examination “to inves tigate the d efend ant's mental

c ond ition atthe time of the offens e. ”A d d itionally, Ru le 11 . 2(a) provid es for ins anity

s c reening: “O n the motion or with c ons entof the d efend ant, the c ou rtmay ord er a

s c reening evalu ation for a gu ilty exc eptins ane plea u nd er A . R. S . § 13-50 2 to be

c ond u c ted by a mentalhealthexpert. ”See Ins anity, A Z B rief--Revis ed .

W ithin three working d ays afterthe motion is filed , the parties mu s tprovid e all

available med ic aland c riminalhis tory rec ord s to the c ou rt. A . R. S . § 13-450 3(B ); Ru le

11 . 2(b). The c ou rt may requ es t that a mental health expert as s is t the c ou rt in

d etermining if reas onable grou nd s exis tfor examining a d efend ant(i.e . , pres c reen).

A . R. S . § 13-450 3(C ); Ru le 11 . 2(c ). O nc e any c ou rtd etermines thatreas onable grou nd s

exis tforfu rther c ompetenc y proc eed ings , the s u perior c ou rthas exc lu s ive ju ris d ic tion

overallc ompetenc y hearings . A . R. S . § 13-450 3(D ); Ru le 11 . 2(D ). Ru le 11 . 2(D )fu rther

provid es : “If any c ou rtd etermines thatc ompetenc e is notan is s u e, the matters hallbe

immed iately s etfortrial. ”

A . A ny P arty

Regard ing “any party, ”the C ommentto Ru le 11 . 2 notes : “The S tate mu s thave

the rightto requ es tan examination to d etermine c ompetenc y, s inc e the U. S . S u preme

C ou rthas held thatthe failu re to make a d etermination ofc ompetenc y when reas onable

grou nd s appearis fu nd amentalc ons titu tionalerror. , ”citing P ate v. Robins on, 38 3 U. S .

37 5 (1966). The C omment fu rther notes : “The motion is als o available to a c o-

d efend ant, who mightbe interes ted in the d etermination of the d efend ant's mental

c ond ition. ”
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B . A ny C ou rt

Regard ing “any c ou rt, ”the s u periorc ou rthas exc lu s ive ju ris d ic tion to make the

u ltimate d ec is ion regard ing c ompetenc y. Ru le 11 . 2 plainly permits any party in any

c ou rt, whic h nec es s arily inc lu d es a c ou rtoflimited ju ris d ic tion, to file a motion s eekinga

d etermination of c ompetenc y, and gives any c ou rtau thority to ad d res s the motion and

d ec id e whetherreas onable grou nd s exis tto inves tigate c ompetenc y. S u bs ec tion (c )of

the ru le permits the c ou rtto ord er a preliminary examination to as s is titin d ec id ing

whether reas onable grou nd s exis t. B u t, d is tingu is hing “any c ou rt”from the s u perior

c ou rt, s u bs ec tion (d ) ves ts the s u perior c ou rtwith exc lu s ive ju ris d ic tion to c ond u c t

proc eed ings beyond the preliminary reas onable grou nd s d etermination and to make the

u ltimate d etermination of the d efend ant's c ompetenc y to s tand trial. Thu s , the ru le

plainly provid es that, if the c ou rtmaking the reas onable grou nd s d etermination is not

the s u periorc ou rt, the c as e mu s tbe trans ferred immed iately to the s u periorc ou rtforthe

appointmentof mentalhealth experts . Potter v. Vanderpool, 2 25 A riz. 495, 499 ¶ 1 0

(A pp. 2 0 10 ).

Ru le 11 . 2 makes c learthatlowerc ou rts have au thority to make the reas onable

grou nd s find ing u nd erRu le 11 . 2 , and thatthe s u periorc ou rt's role is to c ond u c tfu rther

c ompetenc y proc eed ings . B u tnothing in Ru le 11 . 2 s u gges ts thatonc e the c as e is

trans ferred , the s u perior c ou rtmay review the lower c ou rt's find ing and d ec id e anew

whether reas onable grou nd s exis tto examine a d efend ant's c ompetenc y. The plain

langu age of Ru le 11 . 2(d )provid es thatonc e a lower c ou rthas mad e thatfind ing, the

matteris immed iately trans ferred to the s u periorc ou rt“forappointmentofmentalhealth
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experts ”and fu rtherproc eed ings thatlower c ou rts lac k au thority to c ond u c t. Potter v.

Vanderpool, 2 25 A riz. 495, 499 ¶ 1 2 (A pp. 2 0 1 0 ).

C . The C ou rton its O wn M otion

Ju d ges may be requ ired to ord erthe hearing bas ed on theirown obs ervations .

"D u e proc es s req u ires the ju d ge to rais e the is s u e and hold the hearing sua sponte ifit

appears to the ju d ge atany time thatc ompetenc y is in d ou bt. " Bishop v. Superior Court ,

150 A riz. 40 4, 40 7 (198 6). Fu rther, a trialju d ge is u nd era c ontinu ing d u ty to inqu ire into

a d efend ant's c ompetenc y. State v. Mendoza-Tapia , 2 29 A riz. 2 24, 231 , ¶ 2 2 (A pp.

2 0 12).

D . C apitalC ases

Ru le 11 . 2(a)requ ires : “In a c apitalc as e, the c ou rtmu s tord erthe d efend antto

u nd ergo mentalhealth examinations as req u ired u nd er A . R. S . § § 13-7 0 3. 0 2 and 13-

7 0 3. 0 3. ”(N ow A . R. S . § § 13-7 53 and 13-7 54). W hen the S tate s eeks the d eath penalty,

A . R. S . § 13-7 54 requ ires the trialc ou rtto appointa mentalhealth expertto c ond u c ta

pres c reening evalu ation to d etermine whether there is a reas onable bas is to ord er

fu rtherexamination ofthe d efend ant's c ompetenc e to s tand trial. B ec au s e the s tatu tory

langu age is mand atory, itis errorto notord eran evalu ation. State v. Delahanty, 2 26

A riz. 50 2 , 50 4, ¶ 7 (20 11). Und er § 13-7 53, the c ou rt mu s t sua sponte ord er a

pres c reening expertto d etermine the d efend ant’ s IQ ; the expertmu s tpers onally tes ta

d efend antin ord er to d etermine a d efend ant's IQ , notmerely review previou s tes ts .

State ex rel. Thomas v. Duncan , 2 2 2 A riz. 448 , 452 , ¶ 2 1 (A pp. 2 0 0 9), as amended

(N ov. 6, 2 0 0 9). H owever, both § § 13-7 53 and 7 54 c ontain the langu age “u nles s the

d efend antobjec ts . ”Therefore, this is s u e may be waived .
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III. A P P O INTM ENT O F EXP ERTS

A . RS . 13-450 5 is entitled “A ppointmentofexperts ; c os ts ”and s ets forth the bas ic

framework for c ompetenc y examinations . Ru le 11 . 3(a) c ontains the s ame general

frameworkas the s tatu te. State v. Bunton , 230 A riz. 51 , 53, ¶ 7 (A pp. 2 0 1 2).

If the c ou rtfind s reas onable grou nd s for a c ompetenc y examination, itmu s t

appointtwo or more mentalhealth experts to examine the d efend ant, is s u e a report

and , if nec es s ary, tes tify abou tthe d efend ant's c ompetenc y. The c ou rtmay on its own

motion oru pon motion ofany party ord erthatone expertbe a ps yc hiatris t. A . R. S . § 13-

450 5(A ); Ru le 11 . 3(a). Reas onable grou nd s exis tif there is s u ffic ientevid enc e to

ind ic ate the d efend antis u nable to u nd ers tand the natu re of the proc eed ings agains t

him and as s is tin his d efens e. In d eterminingwhetherreas onable grou nd s exis t, the trial

c ou rtmay rely on its own obs ervations . State v. Mendoza-Tapia , 2 29 A riz. 2 24, 231 , ¶

23 (A pp. 2 0 12).

Fu rther, if a d efend anthas previou s ly been fou nd c ompetent, the c ou rtmu s tbe

permitted to rely on the rec ord s u pporting thatpreviou s ad ju d ic ation. State v. Moody,

2 0 8 A riz. 424, 442-43, ¶ 48 (20 0 4). S tand ing alone, c ond u c tintend ed to d is ru ptthe

ju d ic ialproc es s is ins u ffic ientto requ ire an ad d itionalRu le 11 examination afteran initial

d etermination ofc ompetenc y. State v. Amaya-Ruiz, 1 66 A riz. 152 , 163 (1990 ); see also

State v. Taylor, 160 A riz. 415, 41 8 (198 9)(refu s alto c ooperate with mentalhealth

experts ). A nd , s tand ing alone, a s u ic id e attempt d oes not mand ate a ru le 11

examination where there has been a priorfind ingofc ompetenc y. Amaya-Ruiz, 1 66 A riz.

at163; see also State v. Messier, 114 A riz. 522 (A pp. 197 7 )(u phold ing refu s alto grant
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Ru le 11 exam where d efend antfou nd c ompetentonly three months before in another

c as e and only new evid enc e was rec ents u ic id e attempt).

If nec es s ary, the c ou rt c an ord er the d efend ant to s u bmit to phys ic al,

neu rologic al, orps yc hologic alexaminations to ad eq u ately d etermine his orhermental

c ond ition. A . R. S . § 13-450 5(B ). The d efend antmu s tpay the c os ts ofthe examination. If

the d efend antis ind igentor if the pros ec u tion requ es ted the examination, the c ou nty

mu s tpay, and ifthe c as e is referred by a mu nic ipalju d ge then the c ity mu s tpay. A . R. S .

§ 13-450 5(C ).

A ny party c an retain its own expertto c ond u c tad d itionalexaminations atits own

expens e. A . R. S . § 13-450 5(D ). A lthou gh § 13–450 5(D ) permits both parties to retain

their own experts for the pu rpos e of c ond u c ting ad d itionalexaminations , itd oes not

requ ire a c ou rtto ord era d efend antto s u bmitto examination by s u c had d itionalexperts .

W hen § 13–450 5(D )is interpreted c ons is tently with § 13–450 5(B )and is harmonized

with Ru le 11 . 3, itgrants the c ou rtd is c retion overwhetherto ord era d efend antto s u bmit

to any ad d itionalexamination. Thu s , the c ou rthas d is c retion to rejec tthe S tate's

req u es tthatthe d efend ants u bmitto an ad d itionalexamination by the S tate's expert.

State v. Bunton , 230 A riz. 51 , 53, ¶ 8 (A pp. 2 0 12). See S tate Experts , infra , p. 1 7 , and

A d d itionalExperts , infra , p. 1 8 .

A “mentalhealth expert”means any phys ic ian lic ens ed u nd erA . R. S . § § 32-140 1

et seq . , 32-1 8 0 0 et seq . orps yc hologis tlic ens ed u nd erA . R. S . § 32-20 61 et seq . The

expertmu s tbe familiar with A rizona c ompetenc y s tand ard s and s tatu tes , as wellas

treatment, training and res toration programs available in A rizona. The expertmu s tals o

be approved by the c ou rtas meeting c ou rt-d eveloped gu id elines . Gu id elines mu s t
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inc lu d e experienc e in forens ic s matters , a mand atory c ou rt-approved training program

of atleas t16 hou rs and any c ontinu ing forens ic ed u c ation programs requ ired by the

c ou rt, and annu alreview c riteria. Ru le 11 . 3(b), A riz. R. C rim . P . The appointed expert

or c linic alliais on is entitled to immu nity, exc eptfor intentional, wanton or gros s ly

negligenc e. A . R. S . § 13-450 5(E).

The moving party may inc lu d e a lis tof three qu alified experts ; the other party

may als o inc lu d e s u c h a lis tin a res pons e. If the c ou rtfind s reas onable grou nd s fora

c ompetenc y examination, itmu s tappointtwo ormore experts from its approved lis tto

examine the d efend antand ord erthem to reportto the c ou rtin writing within 10 d ays

after examination of the d efend antand , if nec es s ary, tes tify abou tthe d efend ant's

c ompetenc e. A n appointed expertwho is u nable to timely c ond u c tthe examination mu s t

immed iately inform the c ou rt and another expert mu s t be appointed . If the c ou rt

approves , the pros ec u tion and the d efens e may s tipu late to the appointmentofonly one

expert. Ru le 11 . 3(c ), A riz. R. C rim . P . In M aric opa C ou nty, experts are s elec ted

rand omly from a lis t. A lthou gh previou s ly one expertwas requ ired to be a ps yc hiatris t,

both experts may now be ps yc hologis ts . See A . R. S . § 13-450 5(A ); Ru le 11 . 3(a)(the

c ou rtmay on its own motion or u pon motion of any party ord er thatone expertbe a

ps yc hiatris t).

A . S tate Experts

W hen the d efend antpu ts his orhermentalc ond ition in is s u e, the trialc ou rtmay

ord erthe d efend antto be examined by an expertc hos en by the S tate. In ad d ition, an

expertmay requ ire ad d itionaltes ting and examination before an offic ialopinion c an be

mad e. A d efend antofferingexpertmentalhealthtes timony mu s teithers u bmitto a S tate
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examination orforego introd u c ing his own evid enc e. The S tate's examination need not

mirrorthatof the d efens e. Rather, the S tate is entitled to a meaningfu lopportu nity to

rebu t the d efend ant's expert tes timony. State v. Cota , 2 29 A riz. 136, 146, ¶ 37

(20 12)(c ou rtd id noterrin ord ering d efend antto s u bmitto M M P Ireq u es ted by S tate’ s

expert), citing Phillips v. Araneta, 2 0 8 A riz. 2 8 0 , 2 8 3, ¶ 8 (20 0 4)(as applied to c apital

penalty phas e).

B . A d d itionalExperts

Und er Ru le 11 . 3(g) the c ou rthas d is c retion to appointad d itionalexperts and

ord erthe d efend antto s u bmitto phys ic al, neu rologic alorps yc hologic alexaminations if

nec es s ary. The C ommentto thatru le notes thatoc c as ionally, the mentalhealth expert

may d es ire the as s is tanc e of other experts to c arry ou t phys ic al, neu rologic alor

ps yc hologic altes ts . Ru le 11 . 3(g)au thorizes the c ou rtto appointad d itionalexperts , and

to ord erthe d efend antto u nd ergo fu rtherexaminations and tes ts . The reports ofthes e

experts s hou ld inc lu d e the requ ired s u mmary and be attac hed to the mentalhealth

expert's report.

B u tthe c ou rtals o has d is c retion to refu s e a requ es tforad d itionalexamination.

B oth Ru le 11 . 3(g)and § 13-40 5(B )give the trialc ou rtd is c retion to ord erthe d efend ant

to s u bmitto “nec es s ary”examinations . A nd althou gh § 13-450 5(D )permits both parties

to retain their own experts for ad d itionalexaminations , itd oes notrequ ire a c ou rtto

ord er a d efend antto s u bmitto examination by s u c h ad d itionalexperts . W hen § 13–

450 5(D )is interpreted c ons is tently with § 13–450 5(B )and is harmonized with Ru le 11 . 3,

itgrants the c ou rtd is c retion over whether to ord er a d efend antto s u bmitto any

ad d itionalexamination. Thu s , the c ou rthas d is c retion to rejec tthe S tate's req u es tthata
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d efend ants u bmitto an ad d itionalexamination by the S tate's expert. State v. Bunton ,

230 A riz. 51 , 53-54, ¶ ¶ 8 -10 (A pp. 2 0 1 2).

C . C u stod y S tatu s

Und erRu le 11 . 3(d ), the c u s tod y s tatu s ofthe d efend antd u ring an examination is

d etermined pu rs u antto A . R. S . § 13-450 7 . Und er thats tatu te, the c ou rtmu s ts etand

may c hange the c ond itions u nd er whic h the examination is c ond u c ted . A . R. S . § 13-

450 7 (A ). D efens e c ou ns elmu s tbe available to the expertc ond u c ting the examination.

A . R. S . § 13-450 7 (B ). A proc eed ing to d etermine c ompetenc y may notd elay a ju d ic ial

d etermination of eligibility forpretrialreleas e; a d efend antwho is otherwis e entitled to

releas e may notbe involu ntarily c onfined or taken into c u s tod y s olely bec au s e of a

c ompetenc y is s u e and examination u nles s the c ou rtfind s c onfinementis nec es s ary for

the evalu ation proc es s . A . R. S . § 13-450 7 (C ).

If a d efend antis releas ed , the c ou rtmay ord er the d efend antto appear ata

d es ignated time and plac e for an ou tpatient examination and may make this

appearanc e a c ond ition of releas e. A . R. S . § 13-450 7 (D ). The c ou rtmay ord erthatthe

d efend antbe involu ntarily c onfined u ntilthe examination is c ompleted ifitfind s : (1)the

d efend antwillnots u bmitto ou tpatientexamination as a c ond ition of releas e; (2) the

d efend ant refu s es to appear for an examination; (3) an ad eq u ate examination is

impos s ible withou tc onfinement; or(4)the d efend antis a threatto pu blic s afety. A . R. S .

§ 13-450 7 (E). C ommitmentforinpatientexamination may notbe longerthan 30 d ays ,

bu tmay be extend ed by 15 d ays if warranted by extraord inary c irc u ms tanc es . The

c ou nty pays the c os ts ofany inpatientexamination u nles s ord ered by a mu nic ipalju d ge,

in whic hc as e the c ity pays . A . R. S . § 13-450 7 (F).
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D . C ontentofExpertReports

Ru le 11 . 3(e)requ ires thatthe experts 'reports c onform to A . R. S . § 13-450 9. That

s tatu te provid es thatthe written reportmu s tbe s u bmitted within 10 working d ays after

the examination and inc lu d e atleas t: (1)the name of eac h expertwho examines the

d efend ant; (2)a d es c ription ofthe natu re, c ontent, extentand res u lts ofthe examination

and any tes tc ond u c ted ; (3) the fac ts on whic h the find ings are bas ed ; and (4) an

opinion on c ompetenc y. A . R. S . § 13-450 9(A ). If the mentalhealth expertopines the

d efend antis inc ompetent, the reportmu s tals o inc lu d e: (1) the natu re of the mental

d is eas e, d efec tord is ability c au s ing the inc ompetenc y; (2)the prognos is ; (3)the mos t

appropriate form and plac e of treatmentbas ed on the d efend ant's therapeu tic need s

and potentialthreatto pu blic s afety; and (4)whetherthe d efend antis inc ompetentto

refu s e treatmentand s hou ld be s u bjec tto involu ntary treatment. A . R. S . § 13-450 9(B ).

Finally, if the examiner d etermines the d efend antis c u rrently c ompetentbec au s e of

ongoing treatmentwith ps yc hotropic med ic ation, the reportmu s tad d res s the nec es s ity

of c ontinu ing thattreatmentand inc lu d e a d es c ription of any limitations the med ic ation

may have on c ompetenc y. A . R. S . § 13-450 9(C ).

Ru le 11 . 3(f) regard s reports on gu ilty exc eptins ane pleas . See A Z B rief –

Revis ed , Ins anity.

IV . D IS C L O S URE O F M ENTA L H E A L TH EVID ENC E

Ru le 11 . 4(a), A riz. R. C rim . P . , pertains to the reports ofappointed experts . S u c h

reports mu s tbe s u bmitted to the c ou rtwithin 10 working d ays of the c ompletion of the

examination and be mad e available to allparties , exc eptany s tatementors u mmary of

the d efend ant's s tatements abou t the c rimes c harged are available only to the

https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000251&cite=AZSTS13-4509&originatingDoc=NF233E640717911DAA16E8D4AC7636430&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000251&cite=AZSTS13-4509&originatingDoc=NF233E640717911DAA16E8D4AC7636430&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000251&cite=AZSTS13-4509&originatingDoc=NF233E640717911DAA16E8D4AC7636430&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000251&cite=AZSTS13-4509&originatingDoc=NF233E640717911DAA16E8D4AC7636430&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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d efend ant. (S ee P rivilege, infra. )Upon rec eipt, c ou rts taffmu s tc opy and d is tribu te the

expert's reportto the c ou rtand to d efens e c ou ns el; d efens e c ou ns elis res pons ible for

ed iting a c opy for the S tate, whic h mu s tbe retu rned to c ou rts taff within 24 hou rs of

rec eiptand mad e available forthe S tate. Ru le 11 . 4(b)pertains to the reports of other,

i.e . , privately retained , experts . Itrequ ires thatatleas t15 working d ays before any

hearing, the parties mu s tmake available to the oppos ing party for examination and

reprod u c tion the names and ad d res s es of mentalhealth experts who have pers onally

examined a d efend antorany evid enc e in the partic u larc as e, togetherwith the res u lts

of mentalexaminations of s c ientific tes ts , experiments or c omparis ons , inc lu d ing all

written reports ors tatements mad e by them in c onnec tion withthe partic u larc as e.

The C ommentto Ru le 11 . 4(a)notes thatallexpertreports prod u c ed pu rs u antto

Ru le 11 mu s tbe d is c los ed to allparties . “O nly one item of the reportis exc epted –

s u mmary of the d efend ant's s tatements . ”Giving a non-red ac ted reportto the S tate is

error. State v. Decello, 113 A riz. 255, 257 (197 6). H owever, the error may be

c u mu lative, State v. Ramirez, 116 A riz. 259 (197 7 ), or not preju d ic ial, State v.

McDonald, 11 7 A riz. 159, 160 (197 7 ), and thu s may notrequ ire revers al.

Ru le 11 . 4(b), enc ompas s ing retained experts , c ontains no s imilarexemption and

need notbe c ons tru ed the s ame as Ru le 11 . 4(a); a d efend antwho volu ntarily makes

s tatements to a non-c ou rt-appointed expertis notbeing c ompelled by a c ou rtord erto

partic ipate in a mentalhealth examination, and the privilege agains ts elf-inc rimination is

notimplic ated . State v. Hon. Hegyi (Rasmussen), --A riz. --, ¶ ¶ 14-1 7 (A pp. Ju ne 23,

2 0 16), overru ling Austin v. Alfred, 1 63 A riz. 397 , 40 0 (A pp. 1990 ), and hold ing thatas a

matter of law, a d efend antexamined by a non-c ou rt-appointed expertc annot, after
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giving notic e of intentof the gu ilty exc eptins ane d efens e, red ac this s tatements from

the reportu nd erRu le 11 . 4(b).

V . P RIVIL EGE

D u ring mentalhealth examinations , the d efend ant is protec ted by the Fifth

A mend mentprivilege agains ts elf-inc rimination. Ru le 11 . 7 , A riz. R. C rim . P . ; A . R. S . §

13-450 8 (A ). Generally, the d efend ant's s tatements d u ringexaminations c annotbe u s ed

agains thim in any proc eed ing to d etermine his gu iltorinnoc enc e, u nles s he pres ents

evid enc e intend ed to rebu tthe pres u mption of s anity. Ru le 11 . 7 (a); A . R. S . § 13-450 8

(B ). N o privileged s tatement of the d efend ant, or evid enc e res u lting therefrom , is

ad mis s ible at trialwithou t the d efend ant’ s c ons ent. Ru le 11 . 7 (b)(1); A . R. S . § 13-

450 8 (D ). Ru le 11 . 7 (b)(1) privileges abs olu tely any s tatementmad e by the d efend ant

d u ring the c ou rs e ofthe examination whic h c onc ern the events from whic h the c riminal

c harges s tem . C omment, Ru le 11 . 7 . Fu rther, any s tatementmad e by the d efend ant

d u ring an examination or any evid enc e res u lting from thats tatementc onc erning any

other eventor trans ac tion is notad mis s ible to d etermine the d efend ant’ s gu ilt or

innoc enc e in any otherc riminalproc eed ing. Ru le 11 . 7 (b)(2); A . R. S . 13-450 8 (C ).

A d efend antmay be c ompelled to s u bmitto a mentalhealth examination if he

pu ts his mentalc ond ition in is s u e, eitherby rais ing an ins anity d efens e orby argu ing

thathe lac ked the nec es s ary mentals tate to c ommitthe c rime. S u c h a d efend antgives

notic e of an intention to rely on ps yc hiatric tes timony and has “opened the d oor”to an

examination by an expert appointed on motion of the S tate. This is s omewhat

analogou s to the ru le thata d efend antwho elec ts to tes tify attrialmay notinvoke the

s elf-inc rimination privilege to avoid c ros s -examination; to hold otherwis e wou ld d eprive
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the s tate of the only ad eq u ate means to c ontes t the c onc lu s ions of a d efens e

ps yc hiatric expert. Therefore, s u c h an examination d oes notviolate the d efend ant’ s

privilege agains ts elf-inc rimination. State v. Schackart, 1 7 5 A riz. 494, 50 0 -50 1 (1993),

cert. denied, 51 1 U. S . 1 0 46.

Ru le 11 . 7 (b)(1)makes itc learthat, in the abs enc e of d efend ant's c ons ent, the

S tate may notc allthe examining ps yc hiatris tas a witnes s to plac e the d efend ant's

s tatements before the ju ry withou tviolating the d efend ant's fu nd amentalrights . B u ta

d efend antc an c ons entto the u s e of his orhers tatements by c alling a d oc torto prove

ins anity; a d efend antmay notu s e privilege as both a s hield and a s word . A waiverc an

be implied when a party injec ts a matterthat, in the c ontextofthe c as e, c reates s u c h a

need forthe opponentto obtain the information alleged ly protec ted by the privilege that

it wou ld be u nfair to allow that party to as s ert the privilege. State v. Hon.

Hegyi/Rasmussen , --A riz. --, ¶ 13 (A pp. Ju ne 23, 2 0 16), c iting State v. Fitzgerald , 232

A riz. 2 0 8 , 2 1 7 , ¶ 44 (20 13), State v. Wilson, 2 0 0 A riz. 390 , 396, ¶ 16 (A pp. 2 0 1), State

v. Tallabas, 155 A riz. 321 (A pp. 198 7 ).

Thu s , a d efend antwho u nd ergoes a c ou rt-ord ered mentalhealth examination

has a Fifth A mend mentrightprivilege agains ts elf-inc rimination, and u nd er Ru le 11 . 4

any s tatements to the examinerabou tthe fac ts ofthe c as e mu s tbe red ac ted . B u t, ifthe

d efend antgives notic e thathe willrais e the gu ilty exc eptins ane d efens e, the c ou rtwill

imply c ons entto any evid enc e relating to the expert's report, inc lu d ing d is c los u re ofthe

d efend ant's s tatements atthe time of the examination, to the extents u c h s tatements

relate to the is s u e ofgu ilty exc eptins ane, inc lu d ing s tatements thathe d id notknow the

c riminalac twas wrong. A lthou gh the d efend antmu s td is c los e the c omplete u nred ac ted
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reports of both appointed and retained experts , the S tate c annotu s e them attrialto

prove any elementofits c as e; the S tate may only u s e the s tatements to the extentthey

relate to whether the d efend antwas gu ilty exc eptins ane or u nd erlie the examiner's

opinion on the is s u e. State v. Hon. Hegyi/Rasmussen , --A riz. --, ¶ ¶ 19-21 (A pp. Ju ne

23, 2 0 16).

The Fifth A mend mentprivilege agains ts elf-inc rimination applies to the penalty

phas e of a c apitalmu rd erpros ec u tion. H owever, a d efend antwaives the privilege by

offering evid enc e relevantto his mentalhealth d u ring the penalty phas e of a c apital

mu rd erpros ec u tion, forexample by pres enting mental-impairmentmitigation evid enc e.

Even if Ru le 11 . 7 mightapply in the penalty phas e, u nd er Ru le 11 . 7 (b)(1) s u c h a

d efend antc ons ents to the ad mis s ion ofhis s tatements to mentalhealth experts d u ring

the pretrialc ompetenc y proc eed ings as rebu ttalevid enc e. State v. Fitzgerald , 232 A riz.

2 0 8 , 2 16-1 7 , ¶ ¶ 43-44 c ert. d enied , 134 S . C t. 526 (20 13). M oreover, any c ontention

that the d efend ant’ s inc ompetenc y prec lu d ed him from knowingly waiving his

c ons titu tional rights at the time s u c h s tatements were mad e is u navailing. “The

d efend antc annotc as tas id e the protec tion of the privilege formatters thatbenefithim

and then invoke the privilege to preventthe pros ec u tion from inqu iring into matters that

may be harmfu lto him. ”Id . at21 7 , ¶ ¶ 45-46, quoting State v. Tallabas, 155 A riz. 321 ,

324 (A pp. 198 7 ).

Fu rther, there is no violation of the Fifth A mend mentprivilege agains ts elf-

inc rimination where the d efend ant, u pon ad vic e of c ou ns el, volu ntary c hoos es notto

revealimportantinformation to a c ou rt-appointed expertd u ring mentalc ompetenc y

proc eed ings s u c h thatthe expertlac ked s u ffic ientinformation to form ac c u rate opinions
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abou tthe d efend ant’ s s tate of mind atthe time of the offens e. State v. Jenkins, 1 93

A riz. 1 15, 1 2 1 , ¶ 2 2-23 (A pp. 1998 ).

Finally, u nd erA . R. S . § 13-450 8 (F)any s tatementmad e by the d efend antd u ring

a Ru le 11 examination orany evid enc e res u lting from thats tatementis nots u bjec tto

d is c los u re pu rs u antto A . R. S . § 36-50 9 (C onfid entialrec ord s ; immu nity).

V . INITIA L C O M P ETENC Y D ETERM INA TIO N

The c ou rtmu s thold a hearing to d etermine c ompetenc y within 30 d ays of the

s u bmis s ion of the appointed expert’ s report. The parties may introd u c e otherevid enc e

regard ing the d efend ant's mental c ond ition or may s u bmit the matter by written

s tipu lation on the expert's report. A . R. S . § 13-4510 (A ); Ru le 11 . 5(a). The d efend antmay

extend this time forgood c au s e. See Nowell v. Rees, 2 19 A riz. 399 (A pp. 2 0 0 8 ). Ifthe

c ou rt find s the d efend ant is c ompetent to s tand trial, the proc eed ings mu s t then

c ontinu e withou td elay. A . R. S . § 13-4510 (B ); Ru le 11 . 5(b)(1); State v. Silva , 2 2 2 A riz.

457 , 460 , ¶ 15 (A pp. 2 0 0 9).

The d etermination of c ompetenc y to s tand trialis always and exc lu s ively a

qu es tion forthe c ou rt. A lthou gh the c ou rtmay appointmentalhealth experts to as s is tit

in its d etermination, itis notbou nd by theiropinions ; the d etermination ofboth fac tand

law is the c ou rt’ s . Bishop v. Superior Court, 150 A riz. 40 4, 40 8 (198 6). See also State v.

Glassel, 2 1 1 A riz. 33, 44, ¶ 2 8 , opinion corrected on denial of reconsideration, 2 1 1 A riz.

37 0 (20 0 5)(c ou rtmay bas e its find ings notonly on experttes timony bu tals o on its own

obs ervations ofa d efend ant’ s interac tion withc ou ns elin the c ou rtroom).

C ompetenc y d eterminations are reviewed for an abu s e of d is c retion. The

appellate c ou rt d oes not reweigh the evid enc e bu t ins tead d etermines whether
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reas onable evid enc e s u pports the trialc ou rt's find ingthatthe d efend antwas c ompetent,

c ons id ering the fac ts in the lightmos tfavorable to s u s taining the trialc ou rt's find ings .

State v. Lewis, 236 A riz. 336, 340 , ¶ 8 (A pp. 2 0 14), review denied (S ept. 1 , 2 0 15); State

v. Murdaugh , 2 0 9 A riz. 19, 2 7 , ¶ 33 (20 0 4). The s tand ard of review for d enialof a

c ompetenc y hearing is als o one of abu s e of d is c retion. State v. Taylor, 160 A riz. 415

(198 9).

A . Inc om petentand NotRestorable

A . R. S . § 13-451 7 and Ru le 11 . 5(b)(2)provid e thatifthe c ou rtfind s the d efend ant

is inc ompetentand there is no s u bs tantialprobability thathe or s he willbec ome

c ompetentwithin 21 months ofthe find ing ofinc ompetenc e, itmay, u pon requ es tofany

party, remand the d efend antforc ivilc ommitmentproc eed ings u nd erA . R. S . § 36-50 1 et

s eq . , appointa gu ard ian u nd erA . R. S . § 14-510 1 ets eq . , and /orreleas e the d efend ant

from c u s tod y and d is mis s the c harges withou tpreju d ic e. See also Rider v. Garcia ex rel.

County of Maricopa , 233 A riz. 314, 316, ¶ 7 (A pp. 2 0 13)(when c ou rtfind s d efend antis

inc ompetentand no s u bs tantialprobability thathe willregain c ompetenc y within 21

months of the initialinc ompetenc y d etermination, itmay d o any orallof the following:

(1)ord erthe ins titu tion of c ivilc ommitmentproc eed ings u nd erC hapter5 of Title 36 of

the A rizona Revis ed S tatu tes ; (2)appointa gu ard ian u nd erTitle 14; or(3)d is mis s the

c harges withou tpreju d ic e); State v. Silva , 2 2 2 A riz. 457 , 460 , ¶ 15 (A pp. 2 0 0 9); Nowell

v. Rees, 219 A riz. 399, 40 6, ¶ 2 1 , (A pp. 2 0 0 8 ).

B . M isd em eanors

If d efend anthas previou s ly been ad ju d ic ated inc ompetent, the c ou rtmay hold a

hearing to d is mis s any mis d emeanorc harges . The c ou rtmu s tgive the pros ec u torand
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the d efend ant10 d ays notic e ofthis hearing, and the pros ec u tormu s tnotify the vic tim .

A . R. S . § 13-450 4(A ). Ifthe mis d emeanorc harge is d is mis s ed , the c ou rtmay ord erthe

pros ec u tor to initiate c ivilc ommitment or gu ard ians hip proc eed ings . A . R. S . § 13-

450 4(B ).

C . Inc om petentbu tRestorable

Ifthe c ou rtinitially find s the d efend antis inc ompetentto s tand trial, itmu s tord er

treatment for the res toration of c ompetenc y, u nles s there is c lear and c onvinc ing

evid enc e thatthe d efend antwillnotbe res tored to c ompetenc y within 15 months . The

c ou rtmay extend the res toration treatmentby 6 months if the c ou rtd etermines the

d efend antis making progres s toward the goalofres toration. A . R. S . § 13-4510 (C ); Ru le

11 . 5(b)(3). In ad d ition, Ru le 11 . 5(b)(3) provid es thatif the c ou rtfind s the d efend ant

inc ompetent, itmu s td etermine whetherthe d efend ants hou ld be s u bjec tto involu ntary

treatment. Res toration treatmentis the preferred c ou rs e; d is mis s alof the c harges

s hou ld only oc c u rwhen there is c learand c onvinc ing evid enc e thatthe d efend antwill

notbe res tored to c ompetenc y within 15 months . State v. Silva, 2 2 2 A riz. 457 , 460 , ¶ 15

(A pp. 2 0 0 9).

The initiald etermination of inc ompetenc e rais es a rebu ttable pres u mption of

c ontinu ed inc ompetenc e. N evertheles s , res toration treatment mos t often res u lts in

res toration to c ompetenc e ora d is c overy the d efend anthad been malingering. State v.

Lewis, 236 A riz. 336, 340 -41 , ¶ 1 0 (A pp. 2 0 14), review denied (S ept. 1 , 2 0 15). The trial

c ou rtc annotmake a s u bs eq u entfind ing of c ompetenc e u nles s s ome new evid enc e,

eitherof res toration ormalingering, is pres ented to rebu tthe pres u mption of c ontinu ed

inc ompetenc e. B u tthis pres u mption d is appears entirely u pon the introd u c tion of any
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c ontrad ic ting evid enc e. W hen s u c h evid enc e is introd u c ed , the exis tenc e or non-

exis tenc e of the pres u med inc ompetenc e is to be d etermined exac tly as if no

pres u mption had everbeen operative. Thu s , evid enc e d emons trating the d efend antis

c ompetentorinvalid ating the originald etermination ofinc ompetenc e, s u c h as evid enc e

ofmalingering, wills u ffic e to remove the pres u mption ofc ontinu ed inc ompetenc e. Id. at

341 , ¶ 14.

If afterrec eiving res toration treatmentthe d efend antis fou nd to have regained

c ompetenc y, the regu larproc eed ings s hallc ommenc e again. State v. Silva, 2 2 2 A riz.

457 , 460 , ¶ 16 (A pp. 2 0 0 9); A . R. S . § 13–4514(D ); A riz. R. C rim . P . 1 1 . 6(c ).

VI. RES TO RA TIO N

Ifthe c ou rtfind s the d efend antis inc ompetentto s tand trial, itmu s td etermine: (1)

whether the d efend antis inc ompetentto refu s e treatment, inc lu d ing med ic ation, and

s hou ld be s u bjec t to involu ntary treatment; and (2) the maximu m s entenc e the

d efend ant c ou ld have rec eived if c onvic ted , withou t c ons id ering any s entenc e

enhanc ements . A . R. S . § 13-4511 . The C ons titu tion permits the Government

involu ntarily to ad minis terantips yc hotic d ru gs to a mentally illd efend antfac ing s eriou s

c riminalc harges in ord erto rend erthatd efend antc ompetentto s tand trial, bu tonly if

the treatmentis med ic ally appropriate, is s u bs tantially u nlikely to have s id e effec ts that

may u nd ermine the fairnes s of the trial, and , taking ac c ou nt of les s intru s ive

alternatives , is nec es s ary s ignific antly to fu rther importantgovernmentaltrial-related

interes ts . Sell v. United States, 539 U. S . 166, 1 7 9 (20 0 3).

The proc ed u res forres toration efforts , inc lu d ing the time limits on s u c h efforts ,

were explic itly enac ted to c omply with Jackson v. Indiana, 40 6 U. S . 7 15, 7 30 -7 31
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(197 2), hold ing thatind efinite c ommitmentofa c riminald efend antd u e to inc ompetenc y

to s tand trialviolates eq u alprotec tion and d u e proc es s . State v. Silva , 2 2 2 A riz. 457 ,

460 , ¶ 1 7 (A pp. 2 0 0 9); C omment, Ru le 11 . 5(b).

A . Treatm entO rd ers

O nc e the trialc ou rtd ec id es res toration treatmentis appropriate, itmu s ts pec ify

the d etails ofthattreatmentin its ord er. Nowell v. Rees, 2 19 A riz. 399, 40 5, ¶ 1 7 (A pp.

2 0 0 8 ). A lltreatment ord ers is s u ed by the c ou rt mu s t s pec ify: plac e of treatment;

trans portation to treatments ite; length of treatment; trans portation aftertreatment; and

freq u enc y of reports . A . R. S . § 13-4510 (D ). S imilarly, Ru le 11 . 5(b)(3) requ ires that

treatment ord ers s pec ify the plac e of treatment, whether treatment is inpatient or

ou tpatientu nd er A . R. S . 13-4512(A ), trans portation to treatment, length of treatment,

trans portation after treatment, and thatthe c ou rtmu s tbe notified if the d efend ant

regains c ompetenc y before the expiration of the ord er of c ommitment. Ru le 11 . 5(c )

provid es thatthe c ou rtmay mod ify thes e ord ers atany time. Und erA . R. S . § 13-4513,

the c ou rtmu s tappointa c linic alliais on to c oord inate the c ontinu ity of c are following

res toration.

The c ou rtmay ord era d efend antto u nd ergo ou tofc u s tod y res toration treatment;

if itfind s c onfinementis nec es s ary, itmu s tc ommitthe d efend antto a res toration

program d es ignated by the c ou nty board ofs u pervis ors . A . R. S . § 13-4512(A ). Ifthere is

no d es ignated program , the c ou rtmay c ommitthe d efend antto the A rizona S tate

H os pital(A S H ) or any other c ou rt-approved fac ility. A . R. S . § 13-4512(B ). A c ou nty

res toration program may c ontrac twith provid ers s u c h as A S H , and treatmentmay be

provid ed in the c ou nty jail. A . R. S . § 13-4512(C ). The c ou rtmu s t s elec tthe leas t
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res tric tive treatmentalternative afterc ons id ering: (1)whetherc onfinementis nec es s ary

fortreatment; (2)whetherthe d efend antis a threatto pu blic s afety; (3)the d efend ant’ s

c ooperation with ou tpatientexaminations c ond u c ted u nd erA . R. S . 13-450 7 ; and (4)the

d efend ant’ s willingnes s to s u bmitto ou tpatienttreatmentas a c ond ition of releas e, if

eligible forreleas e. A . R. S . § 13-4512(D ).

The ord ermu s ts tate whetherthe d efend antis inc ompetentto refu s e treatment,

inc lu d ing med ic ation, u nd erA . R. S . § 13-4511 . A . R. S . § 13-4512(E). B efore a c ou rtmay

ord er forc ed med ic ation of a d efend antwith anti-ps yc hotic s to res tore c ompetenc y

pu rs u antto A R. S . § § 13-4511 , 4512(E), itmu s td etermine, by c lear and c onvinc ing

evid enc e on eac h fac tor, that: (1) important governmentalinteres ts are ats take in

pros ec u ting the d efend ant on the offens e c harged ; (2) involu ntary med ic ation will

significantly further thos e interes ts , meaning itis s u bs tantially likely d efend antwillbe

res tored and s u bs tantially u nlikely the s id e effec ts willimpairs ignific antly the ability to

as s is tin the d efens e; (3)involu ntary med ic ation is necessary to fu rtherthos e interes ts ,

thatis , les s intru s ive treatments thatare likely to ac hieve the s ame res u lts d o notexis t;

and (4)ad minis tration of the d ru gs is medically appropriate , i.e . , in the patient’ s bes t

med ic alinteres tin lightofhis orhermed ic alc ond ition. Cotner v. Hon. Liwski, 2 0 1 7 W L

3498 445, ¶ 9 (A u gu s t16, 2 0 1 7 ), citing Sell v. United States, 539 U. S . 166, 1 8 0 -1 8 1

(20 0 3). Involu ntary antips yc hotic med ic ation repres ents a s u bs tantialinterferenc e with a

pers on's liberty, threatening the pers on's mental, as wellas phys ic al, integrity. The

properapplic ation ofSell ens u res this kind of intru s ion may oc c u ru nd eronly the mos t

c ompelling c irc u ms tanc es , whic h “may be rare. ”Cotner, ¶ 2 7 , quoting Sell, 539 U. S . at

1 8 0 .



31

W ith res pec tto the firs tfac tor, there is a 2-s tep inqu iry; firs t, the c harge mu s tbe

s u ffic iently s eriou s to es tablis h an importants tate interes t, and if thatthres hold is met,

then the c ou rtmu s td etermine whetherthere are s pec ialc irc u ms tanc es thatles s en that

interes t. Cotner, ¶ ¶ 1 1-16 (find ing c ou rterred in find ing firs tS ellfac torbas ed only on

s tate’ s generalinteres tin pros ec u ting c riminalc as es exped itiou s ly and protec ting the

vic tims ’ rights ). A s to the las tthree fac tors , the c ou rtmu s tc ons id erthe s pec ific d ru gs

involved , pos s ible s id e effec ts , and theireffic ac y; thata c ertain treatmentplan may be

generally effec tive is ins u ffic ient. The need for a high level of d etail is plainly

c ontemplated by the c omprehens ive find ings Sell requ ires . Id . , ¶ ¶ 19-23. The fac tthata

phys ic ian pres c ribes med ic ation d oes not, s tand ing alone, make itmed ic ally nec es s ary

and appropriate for pu rpos es of Sell. Thes e d eterminations req u ire rigorou s analys is .

Id . , ¶ 26.

A . R. S . § 13-4512(F), (G), (H ) c onc ern the c os ts of both inpatientand ou tpatient

treatment; bas ic ally, the d efend antmu s tpay allorpartof the c os ts bu tif ind igent, the

c os ts are borne by the c ou nty or the c ity if the proc eed ings aris e in mu nic ipalc ou rt.

Finally, u nd erA . R. S . § 13-4512(I), the treatmentord eris valid for1 8 0 d ays oru ntil: (1)

the treatment fac ility s u bmits a report that either the d efend ant has regained

c ompetenc y orthatthere is no s u bs tantialpos s ibility thathe willd o s o within 21 months

afterthe d ate ofthe originalfind ing ofinc ompetenc e; (2)the c harges are d is mis s ed : (3)

the maximu m s entenc e has expired ; or (4) a qu alified phys ic ian from A S H find s the

d efend antis nots u fferingfrom a mentalillnes s and is c ompetentto s tand trial. Nowell v.

Rees, 2 19 A riz. 399, 40 5, ¶ 1 7 (A pp. 2 0 0 8 ); see also Ru le 11 . 5 c omment(“N o ord er
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u nd er this s ec tion is to be effec tive for longer than s ix months , thereby ins u ring a

frequ entreview ofeac hinc ompetent's s tatu s and progres s . ”).

A bs entany of the c irc u ms tanc es lis ted in § 13-4512(I)(1), the nexts tage is for

the trialc ou rtto evalu ate the progres s ofthe res toration treatment. Nowell v. Rees, 2 19

A riz. 399, 40 5, ¶ 1 7 (A pp. 2 0 0 8 ).

B . Restoration P rogress Reports

The trialc ou rtmu s tord erperiod ic progres s reports from the pers on s u pervis ing

the res toration treatment. Nowell v. Rees, 2 19 A riz. 399, 40 5, ¶ 1 7 (A pp. 2 0 0 8 ). Und er

A . R. S . § 13-4514(A )and Ru le 11 . 5(d ), the c ou rtmu s tord erthe treatments u pervis orto

file a reportwith the c ou rt, the pros ec u tor, d efens e c ou ns el, and the c linic alliais on as

follows :

(1) for inpatienttreatment, 1 2 0 d ays after the c ou rt’ s originaltreatment
ord erand eac h1 8 0 d ays thereafter:
(2)forou tpatienttreatment, every 60 d ays ;
(3)when the s u pervis orbelieves the d efend antis c ompetent;
(4) when the s u pervis or c onc lu d es the d efend antwillnotbe res tored to
c ompetenc e within 21 months ofthe initialfind ingofinc ompetenc e; and
(5)14 d ays before the expiration ofthe c ou rt’ s treatmentord er.

Und er § 13-4514(B ) and Ru le 11 . 5(d ), the treatments u pervis or’ s reportmu s t

inc lu d e: the s u pervis or’ s name; a d es c ription of the natu re, c ontent, extentand res u lts

ofthe examination and tes ts c ond u c ted ; the fac ts on whic h the find ings are bas ed ; and

the s u pervis or’ s opinion on c ompetenc y. Fu rther, if the s u pervis orfind s the d efend ant

remains inc ompetent, the reportmu s tals o inc lu d e the natu re of the mentald is eas e,

d efec tord is ability c au s ing the inc ompetenc y, the prognos is regard ing res toration and

time period req u ired for s ame, and rec ommend ations for treatment mod ific ations .
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Finally, ifthe s u pervis orfind s the d efend anthas regained c ompetenc e, the reportmu s t

inc lu d e and limitations impos ed by med ic ations u s ed in treatment.

C . Restoration H earings

D u ring treatmentto res tore a d efend ant's c ompetenc y, the trialc ou rtis req u ired

to c ond u c tperiod ic reviews of the d efend ant's c ompetenc y. State v. Silva , 2 2 2 A riz.

457 , 460 , ¶ 16 (A pp. 2 0 0 9). Und erA . R. S . § 13-4514(C ), the c ou rts hallhold a hearing

to red etermine c ompetenc y u pon the c ou rt’ s own motion, or u pon rec eiptof a report

from the treating fac ility pu rs u antto s u bs ec tion (A )(3)(when the s u pervis orbelieves the

d efend antis c ompetent), (A )(4)(when the s u pervis or c onc lu d es the d efend antwillnot

be res tored to c ompetenc e within 21 months of the initialfind ing of inc ompetenc e), or

(A )(5)(14 d ays before the expiration ofthe c ou rt’ s treatmentord er).

S imilarly, Ru le 11 . 6(a), A riz. R. C rim . P . provid es thatthe c ou rts hallhold a

hearing: (1) u pon rec eiving a reportfrom the ins titu tion in whic h the d efend antis

hos pitalized that the d efend ant is c ompetent; (2) u pon motion of the d efend ant

ac c ompanied by the c ertific ate of a mentalhealth experts tating thatthe d efend antis

c ompetent; (3)atthe expiration ofthe maximu m period s etby the c ou rt; or(4)u pon the

c ou rt’ s own motion any time. The Ru le C ommentexplains this ru le is intend ed to ins u re

the mentalc ond ition of d efend ants fou nd inc ompetentwillbe thorou ghly reviewed at

reas onably frequ entintervals to obviate the very reald angerthata d efend antc ou ld be

inc arc erated formonths oryears on minorc harges when his c ond ition wou ld notju s tify

c ivilc ommitment(e.g., in any c as e where the d efend antis inc ompetentbu tnota d anger

to hims elf orothers ). In ad d ition, Jackson v. Indiana, 40 6 U. S . 7 15 (197 2), es tablis hed

the nec es s ity forfrequ entreview by requ iring thatthe c ontinu ing (as oppos ed to initial)
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c ommitment of the d efend ant mu s t be ju s tified by a s howing of progres s toward

rec overy ofc ompetenc y.

Und er Ru le 11 . 6(b), the d efend ant is entitled to c ou ns el d u ring thes e

proc eed ings , and the c ou rt, in its d is c retion, may appointnew mentalhealth experts

pu rs u antto Ru le 11 . 3. A lthou gh a d efend antmay notbe c ons titu tionally entitled to

appointed c ou ns elats u c h proc eed ings , c ou ns els hou ld be provid ed as a matter of

fairnes s ; a d efend antad ju d ged inc ompetentand c ommitted to a hos pitalortherapeu tic

program for even a s hort time is hard ly c apable of d efend ing his own interes ts .

C omment, Ru le 11 . 6.

If afterrec eiving res toration treatmentthe d efend antis fou nd to have regained

c ompetenc y, the regu larproc eed ings s hallc ommenc e again. State v. Silva, 2 2 2 A riz.

457 , 460 , ¶ 16 (A pp. 2 0 0 9); A . R. S . § 13-4514(D ); A riz. R. C rim . P . 1 1 . 6(c ). The

d efend antis then entitled to a rehearing of any matter in whic h his or her previou s

inc ompetenc e may have preju d ic ed him or her. Ru le 11 . 6(c ). This provis ion requ ires

thatthe c riminalproc es s c ommenc e anew (e.g., with a preliminary hearing)whenever

there are reas onable grou nd s to believe thatthe d efend antwas preju d ic ed by his orher

previou s inc ompetenc y. C omment, Ru le 11 . 6(c ). The c ou rt may ord er c ontinu ed

involu ntary med ic ation if itfind s there is no les s intru s ive alternative, the med ic ation is

med ic ally appropriate, and is es s entialforthe s afety ofthe d efend antorothers . A . R. S .

§ 13-4514(D ).

If the d efend antc ontinu es to be inc ompetentthe c ou rtmu s td etermine whether

fu rther res toration attempts are warranted . Nowell v. Rees, 2 19 A riz. 399, 40 5, ¶ 1 8

(A pp. 2 0 0 8 ). Ifatthe hearing the c ou rtfind s the d efend antis inc ompetentbu tthere is a
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s u bs tantialprobability thathe or s he willregain c ompetenc y within the fores eeable

fu tu re, the c ou rtmu s trenew and , ifappropriate, mod ify the treatmentord erfornotmore

than an ad d itional18 0 d ays . The c ou rtmay make this d etermination withou ta formal

hearing ifallofthe parties agree. A . R. S . § 4514(E). B u tifthe c ou rtfind s the d efend ant

is inc ompetentand there is nota s u bs tantialprobability thathe or s he willregain

c ompetenc y within 21 months afterthe d ate ofthe originalfind ing ofinc ompetenc y, the

c ou rtmu s tproc eed pu rs u antto § 13–451 7 (remand for c ivilc ommitment, appointa

gu ard ian, and /or releas e the d efend antand d is mis s the c harges withou tpreju d ic e).

A . R. S . § 4514(F).

L ikewis e, Ru le 11 . 6(d ) provid es thatif the c ou rtfind s the d efend antis s till

inc ompetent, itmu s tproc eed in ac c ord anc e with Ru les 11 . 5(b)(2) and (3) u nles s the

c ou rtfind s there is a s u bs tantialprobability the d efend antwillregain c ompetenc y within

the fores eeable fu tu re, then the c ou rtmu s trenew and may mod ify the treatmentord er

fornotmore than an ad d itional18 0 d ays . The C ommentto this ru le explains this s ec tion

d irec ts the trialc ou rtto rec ons id erthe alternatives pres ented in Ru le 11 . 5(b)(2)in light

of Jackson v. Indiana, 40 6 U. S . 7 15 (197 2), hold ing the c ontinu ing c ommitmentof a

d efend antmu s tbe ju s tified by an appropriate s howingby the S tate. Therefore, the initial

find ings of the c ou rtare notrelevantto its options atthis point, whic h s hou ld be

c ons id ered anew.

P u rs u antto thes e provis ions , if a d efend antc ontinu es to be inc ompetentbu t

res toration s tills eems likely, treatmentmay be extend ed foran ad d itional1 8 0 d ays . If

there is no s u bs tantialprobability of res toration within 21 months of the originalfind ing

of inc ompetenc y, any party may requ es tthatthe c ou rtremand the d efend antfor c ivil
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c ommitmentproc eed ings , ord er appointmentof a gu ard ian, or d is mis s the c harges

withou tpreju d ic e. Thu s , the c yc le may c ontinu e in one 1 8 0 d ay inc rements s o long as

c ontinu ed treatments eems likely to be s u c c es s fu l. Nowell v. Rees, 2 19 A riz. 399, 40 5-

0 6, ¶ 19 (A pp. 2 0 0 8 ). B u t, the c yc le d oes notc ontinu e ind efinitely. Id. at20 6, ¶ 2 0 .

D . Restoration Tim e L im its

A n ord er or c ombination of ord ers is s u ed u nd er A . R. S . § § 13-4512 (initial

treatmentord er)and 13-4514 (c ontinu ing treatmentord er)may notbe in effec tformore

than 21 months orthe maximu m s entenc e pos s ible, exc lu d ings entenc e enhanc ements ,

whic h everis les s . A . R. S . 13-4515(A . ). W hen c alc u lating thes e time requ irements , the

c ou rtmay only c ons id erthe time a d efend antac tu ally s pend s in a res toration program .

A . R. S . 13-4515(B ); Ru le 11 . 5(e), A riz. R. C rim . P .

The proc ed u res for res toration efforts , inc lu d ing the 21-month limiton s u c h

efforts , were explic itly enac ted to c omply with Jackson v. Indiana, 40 6 U. S . 7 15, 7 30 -

7 31 (197 2), hold ing that ind efinite c ommitment of a c riminal d efend ant d u e to

inc ompetenc y to s tand trialviolates eq u alprotec tion and d u e proc es s . State v. Silva ,

2 2 2 A riz. 457 , 460 , ¶ 1 7 (A pp. 2 0 0 9); C omment, Ru le 11 . 5(b). Jackson d id notpres c ribe

a s pec ific time limiton res toration efforts orrequ ire d is mis s alofthe c harges , bu tins tead

held thatwhen an inc ompetentd efend antc annotattain c ompetenc y in a reas onable

time, “the S tate mu s teither ins titu te the c u s tomary c ivilc ommitmentproc eed ing that

wou ld be requ ired to c ommitind efinitely any other c itizen, or releas e the d efend ant. ”

State v. Silva, 2 2 2 A riz. at460 -61 , ¶ 1 7 , quoting Jackson at7 38 .

The c ompetenc y s tatu tes and ru les thu s inc lu d e an ou terlimitto the d u ration of

c ou rtord ered res toration treatmentand the time thattreatmentmay be u nd ertaken –21
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months . If a d efend anthas notregained c ompetenc y within 21 months of the original

find ing ofinc ompetenc y, no fu rtherattempts atres toration are allowed . A tthatpointthe

options available to the trialc ou rtare to d is mis s the c harges withou tpreju d ic e, appoint

a gu ard ian, and /orord erthe ins titu tion ofc ivilc ommitmentproc eed ings . Nowell v. Rees,

2 19 A riz. 399, 40 6, ¶ ¶ 2 0 -21 (A pp. 2 0 0 8 ).

1 . D ism issalwithou tP reju d ic e

Ru le 11 . 6(e), A riz. R. C rim . P . , provid es thatthe c ou rtmay in its d is c retion ord er

the d is mis s alof the c harges agains tany d efend antad ju d ged inc ompetentatany time

afterprovid ing notic e and a hearing pu rs u antto A . R. S . § 13-4515(C ). Upon d is mis s alof

the c harges , the d efend antmu s tbe releas ed from c u s tod y u nles s the c ou rtfind s that

the d efend ant’ s c ond ition warrants a c ivilc ommitmenthearing. The C ommentto Ru le

11 . 6(e)notes thatu nd erJackson, supra, and Klopfer v. North Carolina , 38 6 U. S . 2 13

(1967 ), an ind efinite s u s pens ion of a pros ec u tion violates a d efend ant’ s rightto a

s peed y trial. Ru le 11 . 6(e) therefore allows the c ou rt, in its d is c retion, to d is mis s the

c harges . The firs tprovis ion gives the trialc ou rtthe powerto d is pos e of the c harges at

the ou ts etin c as es where there is c learly no reas on to maintain them (e.g., when the

d efend ant's c ond ition is permanentand he is c harged with a c omparatively minor

offens e).

H owever, the c ou rtneed notd is mis s the c as e. See Rider v. Garcia ex rel. County

of Maricopa , 233 A riz. 314, 316, ¶ 7 (A pp. 2 0 13)(when c ou rt find s d efend ant is

inc ompetentand no s u bs tantialprobability thathe willregain c ompetenc y within 21

months of the initialinc ompetenc y d etermination, itmay d o any or all of the following:

(1)ord erthe ins titu tion of c ivilc ommitmentproc eed ings u nd erC hapter5 of Title 36 of
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the A rizona Revis ed S tatu tes ; (2)appointa gu ard ian u nd erTitle 14; or(3)d is mis s the

c harges withou tpreju d ic e), citing A . R. S . § 13-451 7 and Ru le 11 . 5(b)(2).

2 . No D ism issal, C ontinu ing Ju risd ic tion

The 21-month limitin the s tatu te and ru le governing c ompetenc y proc eed ings

applies only to res toration treatmentord ers d u ring an ac c u s ed 's inc ompetenc y –notthe

s u perior c ou rt's au thority to d etermine c ompetenc y. A . R. S . § 13-450 1(2) and Ru le

11 . 6(a)(4)explic itly allow the c ou rtto make this d etermination “atany time”. A fter21

months the c ou rthas three options : d is mis s the c harges withou tpreju d ic e, appointa

gu ard ian, orord erthe ins titu tion of c ivilc ommitmentproc eed ings . If the pros ec u tion is

notd is mis s ed and the d efend antis d irec ted to rec eive fu rther res toration treatment

throu gh eitherc ivilc ommitmentorappointmentof a gu ard ian, the c ou rthas c ontinu ing

au thority to d etermine c ompetenc y to s tand trialin the c riminalproc eed ing bec au s e c ivil

c ommitmentor gu ard ians hip proc eed ings may ac tas “fu rther res toration treatment. ”

State v. Silva, 2 2 2 A riz. 457 , 461 , ¶ 1 8 (A pp. 2 0 0 9).

In Silva , the C ou rtof A ppeals held the trialc ou rthad au thority to d etermine the

d efend antwas c ompetentto s tand trialeven thou gh the d efend anthad been s u bjec tto

more than 32 months ofres toration treatment. The C ou rtd is tingu is hed Nowell v. Rees,

2 19 A riz. 399, 40 1-0 2 , ¶ ¶ 3-5 (A pp. 2 0 0 8 ), where there was only one d etermination that

the d efend antwas inc ompetent. In Silva, the d efend antwas plac ed in res toration

treatmentthree d ifferenttimes and was never in res toration treatmentatany time in

exc es s of 21 months ; the C ou rtd ec lined to tac k thes e res toration period s togetherto

getoverthe “21-monthhu rd le. ”State v. Silva , 2 2 2 A riz. 457 , 462 , ¶ ¶ 24-26 (A pp. 2 0 0 9).



39

In the ju venile c ontext, the C ou rtof A ppeals held thatthe ju venile c ompetenc y

s tatu tes , granting a totalof 240 d ays to res tore ju venile to c ompetenc y, d o notrequ ire

thatthe ju venile c ou rthold the finalres toration review hearing and make its final

c ompetenc y d etermination before the expiration of the res toration ord er or within the

240 -d ay res toration period . In re Eric W . , 2 29 A riz. 1 0 7 , 1 14, ¶ 23 (A pp. 2 0 12).

3. B ad Faith A ttem pts to D elay Treatm ent

The trialc ou rtals o has au thority to d ealwith bad faith attempts by d efend ants to

d elay treatment. Nowell v. Rees, 2 19 A riz. 399, 40 6-40 7 , ¶ 24 (A pp. 2 0 0 8 ). A lthou ghnot

in is s u e in Nowell, this is s u e was expres s ly taken u p in In re Eddie O . , 2 2 7 A riz. 99,

1 0 3, ¶ 14 (A pp. 2 0 1 1). There, in the ju venile c ontext, 3 the C ou rtheld any time period s

the ju venile d id notin good faith partic ipate in the res toration proc es s may be exc lu d ed

from the s tatu tory time limitforres toration ofc ompetenc y. The bu rd en is on the S tate to

make this s howing. Id. Fac ts thatmay be c ons id ered inc lu d e: probation reports s eeking

to revoke releas e c ond itions bas ed u pon nonc omplianc e with res toration; the

c ommis s ion of more c rimes ; inability of c aretakers to c ontrol, s u pervis e or parentthe

ju venile in the home environment; and gaps in res toration s ervic e d u ring time period s in

whic h the ju venile c ou ld notbe loc ated . Id. at10 4, ¶ ¶ 1 7 -1 8 . See also A . R. S . 13-

4515(B ) and Ru le 11 . 5(e), A riz. R. C rim . P . (provid ing thatwhen c alc u lating time

3 Unlike the ad u ltc ontext, with res toration proc ed u res explic itly enac ted to c omply with Jackson
v. Indiana, 40 6 U. S . 7 15, 7 31 (197 2), res toration in the ju venile s etting more often involves an
ed u c ationalproc es s rather than treatmentof a mentald efec t. Thu s , res toration often oc c u rs
ou ts id e ofa c onfined s etting and gives a d ifferentc ontextto the ju venile c ompetenc y s tatu tes . In
re Eddie O . , 2 2 7 A riz. 99, 1 0 3, ¶ ¶ 15-16, n. 4 (A pp. 2 0 11), distinguishing Nowell v. Rees, 219
A riz. 399 (A pp. 2 0 0 8 )(res erving bad faith is s u e); citing State v. Silva , 2 22 A riz. 457 , 460 , ¶ 1 7
(A pp. 2 0 1 0 ).
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req u irements , the c ou rtmay only c ons id er the time a d efend antac tu ally s pend s in a

res toration program).

4. Refiling C harges afterD ism issaland C ivilC om m itm ent

The qu es tion of attempts atres toration in the c ontextof refiled c riminalc harges

after d is mis s aland c ivilc ommitment, whic h was notreac hed in Nowell v. Rees, 2 19

A riz. 399, 40 7 , ¶ 25 (A pp. 2 0 0 8 ), was expres s ly taken u p in Rider v. Garcia ex rel.

County of Maricopa , 233 A riz. 314, 316, ¶ 8 (A pp. 2 0 13).

The C ou rtnoted u nd erState v. Silva , 2 2 2 A riz. 457 , 461 , ¶ 1 8 (A pp. 2 0 0 9), c ivil

c ommitment proc eed ings are d ifferent from c riminal c ompetenc y res toration

proc eed ings ; the treatmentthata pers on rec eives while c ivilly c ommitted may have the

res u ltofres toring c ompetenc y. W hen the c riminalc harges are notd is mis s ed , the c ou rt

retains c ontinu ing au thority to ru le on the is s u e ofd efend ant's c ompetenc y afterthe 21

month limiton res toration treatmentord ers bec au s e c ivilc ommitmentorgu ard ians hip

proc eed ings may ac tas fu rtherres toration treatment. A d d itionally, A . R. S . § 13–451 7 (3)

and Ru le 11 . 5(b)(2)(iii)provid e thatwhen c harges are d is mis s ed , the d is mis s almu s tbe

“withou tpreju d ic e, ”whic h nec es s arily implies thatthe S tate may refile c harges if pos t-

d is mis s alevents s u gges tthatthe d efend anthas regained c ompetenc y. Rider v. Garcia

ex rel. County of Maricopa , 233 A riz. 314, 316-31 7 , ¶ 9 (A pp. 2 0 13).

The C ou rtnoted the S tate's ability to refile c harges has limits ; in s ome c as es , the

reins titu tion of c harges may be barred by the s tatu te of limitations ; fu rther, u nd er

Jackson v. Indiana , 40 6 U. S . 7 15, 7 38 (197 2), the S tate may notc ontinu ally refile

c harges forthe pu rpos e ofhold inga d efend antbas ed only on his c hronic inc ompetenc e

to s tand trial; s u c h a d efend antmu s tbe eitherreleas ed or c ivilly c ommitted . Rider v.
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Garcia ex rel. County of Maricopa , 233 A riz. 314, 31 7 , ¶ 1 0 (A pp. 2 0 13). B u tthe S tate

ac ts within the bou nd s of its d is c retion where the refiled c harges are nottime-barred ,

the S tate has reas onable grou nd s to believe the d efend ant might have regained

c ompetenc y bas ed on s tatements of hos pital, ou tpatient c are provid er, and the

d efend ant's ps yc hologis t, and otherevid enc e s u gges ts the previou s hos pitalization had

been effec tive to res tore d efend antto c ompetenc y in a c as e in anothers tate. Id. ¶ ¶ 1 1-

12 .

VII. REC O RD S

A . R. S . § 13-450 8 (E)provid es thataftera gu ilty plea, gu ilty exc eptins ane verd ic t,

orafterthe d efend antis fou nd notres torable to c ompetenc e, the c ou rtmu s tord erthat

the mentalhealth examination reports be s ealed . The c ou rtmay ord erthey be opened

only: (1)foru s e by the c ou rtord efend ant, orby the pros ec u torifotherwis e permitted by

law, forfu rther c ompetenc y ors anity evalu ations ; (2)for s tatis tic alanalys is ; (3)when

the rec ord s are nec es s ary to as s is tin mentalhealth treatmentu nd erA . R. S . § § 13-50 2

or13-451 7 ; (4)foru s e by the probation d epartmentorthe d epartmentof c orrec tions if

the d efend antis in c u s tod y; (5) for u s e by a mentalhealth treatmentprovid er that

provid es treatmentto the d efend antorthatas s es s es the d efend antfortreatment; (6)for

d ata gathering; or(7 )fors c ientific s tu d y. Und er§ 13-450 8 (F), any s tatementmad e by

the d efend antd u ring an examination orevid enc e res u lting therefrom is nots u bjec tto

d is c los u re u nd er§ 36-50 9 (pertainingto d is c los u re ofrec ord s maintained by healthc are

entities ).

S imilarly, Ru le 11 . 8 provid es thatthe reports of the experts mu s tbe treated as

c onfid entialby the c ou rtand c ou ns elin allres pec ts , exc eptthe reports ofotherexperts
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may be d is c los ed by the c ou rt and c ou ns el to other mental health experts in

proc eed ings related to C hapter41 oras exc lu d ed in § 13-450 8 (privilege agains ts elf-

inc rimination)and 13-4516. A fterthe c as e proc eed s to trialorthe d efend antis fou nd to

be u nable to regain c ompetenc e, the c ou rtmu s tord erthe mentalhealth reports s ealed .

The c ou rt may ord er the reports opened only for fu rther c ompetenc y or s anity

evalu ation, s tatis tic als tu d y, or when nec es s ary to as s is tin mentalhealth treatment

pu rs u antto res toration ofc ompetenc y orA . R. S . § 13-50 2 .

Und er A . R. S . § 13-4516(A ), the c ou rtmu s tnotify the c entrals tate repos itory

es tablis hed by § 41-1 7 50 of any c ommitmentord ered or releas e au thorized u nd er

C hapter 41 . A . R. S . § 13-4516(B ) requ ires the c ou rtand the d epartmentof heath

s ervic es to keep rec ord s of the offens e forwhic h a d efend antwas c harged , any c ou rt

ord ered examinations , and treatmentou tc omes .

Finally, the tes ting materials u s ed and raw d ata c ompiled by d efens e experts

may be s u bjec tto protec tive ord ers . See A riz. R. C rim . P . 1 1 . 4, 1 1 . 7 , 1 1 . 8 , 15. 5; A . R. S .

§ § 13-450 8 , 13-450 9.


